fallen into the unguarded lower portion of the motor in
question, thereby becoming engangled in the moving fan.  The
motor was located in an elevated position on a concrete
platform, the upper portion was guarded by a metal guard, and
the distance from the elevated concrete slab to the belt
guarding in question was such, that in my opinion, would take
a deliberate act to place someone in contact with the moving
blades.

On the facts of this case, I am convinced that the belt
guarding in question was placed there to serve as a warning
that inby that area there was a motor with a guard which had
been damaged, and that persons should avoid the area.  In
these circumstances, the actual guarding device was the metal
grill work affixed to the motor itself, and not the belting
material.  However, the cited condition, as described by the
inspector, clearly identifies the belting material, rather
than the metal grill work as the guarding device.Given these
circumstances, I am not convinced that the belt guarding, even
if it were in place, would have served any useful purpose
in preventing one from being caught in the exposed fan motor.
Therefore, the fact that the belting was not in place, is
not significant and substantial.

In view of the foregoing findings and conclusion, I
cannot conclude that MSHA has established that the violation
was significant and substantial.  Accordingly, the inspector's
finding in this regard IS VACATED.  I agree with Helen Mining's
proposed conclusion that the chain of circumstances which would
have to combine to cause an injury is too attenuated and the
probability of injury too remote to sustain a section 104(d) (1)
citation.  Accordingly, the citation is modified to a section
104(a) citation, and as previously noted, the violation is
affirmed.
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Fact of Violation

In this case, Inspector Smith cited a violation of
section 75.500(a), after observing a nonpermissible switch-
box lying in a room located in a working place inby the last
open crosscut.  It seems clear to me that Inspector Smith
issued the order in question because he believed that the
nonpermissible switchbox in question had been used on the
previous shift in conjunction with the pump which he found
inby permanent roof supports.  His citation states that the
switchbox  was being used to supply electric power to the pump.
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